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Q UEST IO N S PRESENTED 

% • 

I 

Whether the son of an Italian citizen who is boro in the 
United States and is taken while an infant to Italy by his 
father and who continues to reside in Italy until he is 37 
years of age and who, when he was almost 24 years of age, 
served voluntarily and without protest in the Italian Army 
and who took an oath of allegiance to the King of Italy in 
connection with said army service, has expatriated himself 
under the Act of March 2,1907,34 Stat. 1228? 

n 

If a person bom in the United States of alien parents is 
taken during his minority to the country of which his par¬ 
ents are nationals and continues to reside there after attain¬ 
ing his majority and for 16 years thereafter without exercis¬ 
ing an election to retain citizenship of the United States, 
does he automatically become expatriated within a reason¬ 
able time after becoming 21 years of age, if the country of 
his residence claims him as its subject or citizen t 
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OOUNTEB8 TATKMKN T OF THE CASE 

Appellant filed suit in the United States District Court for 
the District of Columbia seeking a declaratory judgment 
that he is a citizen of the United States. The matter was j 
tried before the Honorable Jennings Bailey on October 17, , 
1950, and Judge Bailey, after hearing the evidence, directed 
the entry of judgment in favor of appellee and on November i 
16,1950, entered findings of fact, conclusions of law and an j 
order of judgment in favor of appellee. 

Appellant testified he was bora in Ravenna, Ohio, on Sep¬ 
tember 17, 1907 (JA. 26). He testified that when he was 
four months old his parents took him back to Italy (JA. 31). j 
Appellant entered the Italian Army on April 19,1931, took j- 
the oath of allegiance on May 24,1931, and was discharged 
on September 5,1931 (Defendant’s Exhibit 1). Appellant 
applied for an American passport at Palermo, Italy, on 
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December 29,1944, and this application was denied on Feb¬ 
ruary 22,1945. Appellant applied for a certificate of identity 
on August 19,1948, and arrived in the United States on Sep¬ 
tember 21,1948 (JA. 31) to prosecute a suit under Section 
503 of the Nationality Act of 1940 (8 U.S.C. 903) which had 
been filed in the United States District Court for the South¬ 
ern District of New York. This proceeding was dismissed 
on January 6,1950, and on January 11,1950, the complaint 
herein was filed in the District of Columbia. 

At the trial, appellant elaborated considerably upon what 
he had said to the Vice Consul in Palermo. He testified he 
went into the Italian Army in 1931 (JA. 28). He testified 
that he had not wanted to go, that he told “them” (appar¬ 
ently some Italian officials) that he was an American citizen 
and refused to go but that “they” made him go against his 
will (JA. 29). Appellant testified he went to the American 
consulate in Palermo, Italy, and advised them that he was 
to go in the army, that someone at the consulate made him 
sign a paper and told him they would do the rest (JA. 29). 
On redirect examination appellant testified that the state¬ 
ment he signed in 1948 on the form “application for Certifi¬ 
cate of Identity” was read to him in English and not in 
Italian, that he did not understand what was contained in 
the statement and that he did not tell the American Consul 
at that time that he took the oath of allegiance to the King 
of Italy on May 24,1931. Appellant admitted unequivocally, 
however, that on August 19,1948, he signed the form which 
was marked defendant’s Exhibit No. L Appellant also testi¬ 
fied he tried to come to the United States in 1917 and again 
in 1937 but he did not produce any records or evidence of 
these alleged attempts to secure papers nor did he call upon 
the Secretary of State to produce any such alleged records 
or evidence. Appellant, at the trial, stated that he at no time 
took an oath of allegiance to the King of Italy. His story was 
that he was sick in a hospital when the oath was given 
although he did not testify as to the date of his entry into 
the so-called hospital, the length of his stay in same, the 
date of his discharge from the hospital, the nature of his 
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illness, the location of the hospital, the names of his doctors 
or the treatment he was given. 

j 

The trial court heard plaintiff’s testimony, while viewing 
his demeanor on the witness stand. The court received into 
evidence the three exhibits offered by appellant and the one 
exhibit offered by appellee and found as a fact that appel¬ 
lant had served in the Italian army, that he had not pro¬ 
tested his induction into said army and that he took an oath 
of allegiance to the King of Italy on May 24,1931. Thus, the 
trial court necessarily determined that appellant was not 
telling the truth and that his testimony was not worthy of 
belief. 

j 

SUMMARY OF ARGUMENT 

When appellant filed his original suit for a declaratory 
judgment of citizenship he signed a form in Palermo, Italy 
headed “Application for Certificate of Identity” in con¬ 
junction with his request to be allowed to come to the United 
States. He gave various information concerning himself to 
the American Vice Consul who acknowledged his oath and, 
among other things, he swore under oath that he entered 
the Italian army on April 14,1931, took an oath of allegiance 
to the King of Italy on May 24,1931, was discharged on Sep¬ 
tember 5,1931, and never protested against such induction. ! 
At the trial appellant, whole conceding the truthfulness of j 
all the other statements on this form, denied he ever took an j 
oath of allegiance and denied he had not protested his serv¬ 
ice. The trial judge watched appellant testify, observed his 
demeanor on the stand and found as a fact that appellant 
had taken an oath of allegiance to the King of Italy and that j 
he had not protested his Italian army service. The trial j 
judge was exercising the age-old responsibility of trial j 
courts in choosing between conflicting testimony. The court 
of necessity found that appellant was not truthful and this j 
determination will not be set aside by an appellate court. j 
Capital Apartment Corporation v. Vassos, 62 App. D.C. 136. 

The oath taken by appellant here was clearly of the type 
to result in expatriation for it required complete subjection. 
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during the period of military service, to the Kingdom of 
Italy and in practical effect would have required appellant 
to go to war against the United States. 

.Appellant was not inducted into the army under duress. 
He lived in Italy from 1907 until 1944 before he made any 
attempt to come to the United States. Italy was the only 
country he ever knew and, like other Italians, he served in 
her army during the glories of Mussolini’s regime. He has 
produced no evidence, except his own testimony which was 
found by the trial judge to be false, of any protest to anyone 
against such service. 

Perkins v. Elg, 307 U.S. 325, clearly sets forth at page 329 
et seq. the law of expatriation at the time appellant reached 
his majority. "While there was no statute decreeing expatri¬ 
ation at that time, the Supreme Court of the United States 
has clearly and forcefully set forth the law with respect to 
appellant’s status. By his failure to elect American citizen¬ 
ship in accordance with the principles enunciated in Perkins 
V. Elg, appellant is deemed to have elected of his own free 
will his Italian citizenship and thus to have given up his 
American citizenship. 


I 

Appellant Expatriated Himself By Taking An Oath of Alle¬ 
giance to a Foreign State 

A. Appellant Testified Falsely 

At the trial appellant admitted that he signed defendant’s 
Exhibit No. 1. That exhibit proves unequivocally that appel¬ 
lant entered the Italian army on April 14,1931, that he took 
the oath of allegiance to the King of Italy on May 24,1931, 
and that he was discharged on September 5,1931. This ex¬ 
hibit also unequivocally indicates that appellant had not, up 
to that time (August 19,1949), protested this service in the 
Italian army some 17 years previously. Defendant at¬ 
tempted to get around this damaging evidence at the trial 
by twisting himself into a Gordian Knot He testified that 
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Leonard E. Thompson, the American Vice Consnl who wit¬ 
nessed appellant’s oath, lied when he certified that appellant 
had sworn to the fact of his service in the Italian army, his 
taking of the oath on May 24,1931, his discharge on Septem¬ 
ber 5,1931, and his failure to protest against such induction. 
Appellant did not testify that this American official misrep¬ 
resented all the facts and, in effect concedes that the remain¬ 
ing statements on defendant’s Exhibit No. 1 are true. 

In reality, any statements made by the plaintiff at the 
trial in conflict with the statements which he made before 
the American Consnl in Italy, and which are incorporated 
in defendant’s Exhibit No. 1, merely present to the court a 
question of fact as to which are to be believed. Certainly the 
statements made in Italy when they were not considered to 
be important, are entitled to far greater credence than are 
his self-serving statements made now by which he hopes to 
recover his American citizenship. The court chose to believe 
the statements incorporated in Exhibit No. 1 and to disbe¬ 
lieve the statements made by the plaintiff on the stand. 
Choosing between conflicting testimony is the function of the 
trial court 

Appellant was not satisfied, however, to call Vice Consul 
Thompson a liar. He was constrained to gild the lily and say 
not only that he did not understand anything that was con¬ 
tained in the statement that he signed but, in addition, to 
testify that the said Vice Consul read the statement to him 
in English and, by implication, refused to read the state- j 
ment to him in Italian. Appellant did not tell the trial court I 
why he signed and swore to a statement he had not furnished ! 
and did not understand. He did not explain how it happens j 
that all the other material concerning him on this statement j 
is true. Appellant did not say he was coerced into signing 
this statement by physical violence or threats of force. He 
did not suggest even a shadow of a reason to the trial judge I 
to indicate why an American career official would lie about j 
facts given him by one seeking recognition as a citizen or 
why said official would fabricate evidence to establish a 
citizen’s expatriation. Such conduct upon the part of any j 
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witness, regardless of the importance of the stakes for which 
he is playing, is shocking. 

! In short, appellant unequivocally denied that he took an 
oath of allegiance to the Bang of Italy or that he told our 
American Vice Consul in Palermo that he had taken such an 
oath. Yet the trial court found as a fact (J.A. 46) that appel¬ 
lant had taken such an oath. The obvious and the only con¬ 
clusion that this Court can draw, therefore, is that the trial 
court heard the evidence, watched appellant testify, judged 
his demeanor while on the witness stand in the light of more 
than 30 years experience on the federal bench and con¬ 
cluded as a fact that appellant’s testimony was false and 
unreliable. Appellate courts will not second guess the de¬ 
termination of credibility of witnesses made by the trial 
judge who views the witnesses as they testify. Rule 52(a), 
F.R.C.P.; Capital Apartment Corporation v. Vassos, 62 
App. D.C. 136; Coleman v. United States, 85 U.S. App. D.C. 
145,148; 176 F.2d 469,472. 

B. The Oath Taken By Appellant Clearly Was of the 
Type to Result in Expatriation. 

\ Appellant’s brief cites GiUars v. United States, -U.S. 

App. D.C.--, 182 F.2d 962, as authority for the proposition 

that appellee failed to prove the details of the oath to which 
appellant subscribed. Appellant himself concedes that gen¬ 
erally, upon induction, an oath of allegiance is required as 
an incidence of Italian army service. (Br. 9) The trial judge 
found as a fact that appellant took an oath of'allegiance to 
the King of Italy in connection with his army service. This 
Court, in speaking of the oath testified to by the appellant 
in the GiUars case, supra, said at page 983: 

Bather the incident [the requirement of the oath] ap¬ 
pears to have been a disciplinary move of a minor com¬ 
pany official. 

The language on page 983 of the GiUars case dearly indi¬ 
cates that the type of oath given by appellant here would 
result in expatriation. It is especially appropriate that such 
an oath should result in expatriation. An oath which is taken 
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upon entering a foreign army requires complete subjection 
to the state to which it is given for the period of the military 
service and it is thus impossible for such a person to per¬ 
form his obligations to the United States. The practical 
effect of such an oath would be to require the person to go 
to war against the United States, if ordered. 3 Hackworth, 
Digest of International Law , 219-220,224. 

C. Appellant's Induction into the Italian Army Was Not 
Under Duress 

Appellant was inducted into the Italian army in 1931 
when he was almost 24 years of age. Although the trial court 
did not believe, and should not have believed, appellant’s 
testimony, let us for the moment examine it in the light most 
favorable to appellant 

Appellant first testified (JJL 33) that he attempted to 
come to the United States in 1917 when he would have been 
10 years old. Apparently realizing that the trial judge would 
not swallow this he then changed his statement to say that 
he was about 15 years old when he first attempted to come to 
this country. He testified that they told him he was too young 
—not that he was not a citizen. However, despite this self- 
expressed burning desire to come to the United States while 
still a child, he reached the age of 21, then 22 and then the 
age of 23 without making any further attempt to reach the 
land of opportunity. However, he says that when they asked 
him to serve in the Italian army he suddenly wanted them to 
know he was an American citizen so he made haste to visit 
the American Consulate in Palermo. He states that someone 
in the American Consulate made him sign a paper and told 
him they would do the rest (J.A. 29). He did not produce a 
copy of said document nor did he accuse the Secretary of 
State of hiding or suppressing this document so he appar¬ 
ently asks the Court to conclude that, somehow, this one 
vital paper has been lost by the State Department Appel¬ 
lant also testified (J.A. 29) that he protested to the Italian 
authorities that he was an American citizen and refused to 
accept induction but he did not say whether this protest was 


written or oral, nor did he produce any evidence whatsoever 
to substantiate this alleged protest 

i Thus not only did appellant sign a statement nnder oath 
that he did not protest his induction, oath of allegiance or 
service (Deft’s. Exhibit No. 1) but the wild tale he relates 
as his version of what happened is absolutely unsubstan¬ 
tiated. We must remember that it is possible to serve volun¬ 
tarily in the armed forces of one’s country, and where there 
is not only a complete lack of proof of duress but also direct 
affirmative proof that such service was without protest the 
trial court’s finding of lack of duress is amply sustained. 

i The present case is clearly distinguishable from Podea v. 
Aches on, 179 F.2d 306 (C.A. 2) and United States ex rel. 
Bucci v. Bromberg , 61 F.Supp. 1022 (W.D. Pa.). In the 
former, the petitioner had sought a passport when he was 
22 years of age which was refused through an error of law. 
The Circuit Court held that Podea’s service in the army 
flowed from that error and that there was credible testi¬ 
mony that Podea did not serve voluntarily but was inducted 
under duress. No error of law was committed in the instant 
case nor is there a scintilla of credible evidence that appel¬ 
lant served involuntarily. In -the Bucci case the petitioner 
travelled between the United States and Europe several 
times on an American passport indicating that he held him¬ 
self out to all the world as an American citizen. Again, 
there was credible evidence that Bucci was inducted and 
served under duress. Obviously neither of these features 
are present in the instant case. 

It is believed that a brief reference to history is appro¬ 
priate. Although the fascist regime of Benito Mussolini 
with its gaudy uniforms and military pomp was first ridi¬ 
culed and then despised by that part of the world which was 
not under some dictator’s thumb, it should be remembered 
that many millions of Italians freely, voluntarily and will¬ 
ingly supported his regime and his dreams of an Italian 
Empire. Just as it is becoming almost impossible to find a 
Frenchman today who will admit that he collaborated with 
the Nazis so it is almost impossible to find an Italian who 
was a supporter of Mussolini. And yet we know there were 
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thousands upon thousands of each. It is respectfully sug¬ 
gested that in view of these facts it is not asking too much 
to require one who took an oath of allegiance to the King of 
Italy, and who later signed a statement saying he did not 
protest his service in the Italian army, to prove by honest 
and truthful evidence that such conduct resulted from du¬ 
ress being exercised upon him. It should also be pointed out 
that appellant’s service in the Italian army was performed 
during peace time and at a time when American consulates 
were open in Italy. Thus he had every opportunity to secure 
the advice and help of the American government and yet did 
nothing to place his problem in its hands. 

n 

Appellant Expatriated Himself By His Failure to Return to 

The United States. 

A. In Perkins v. Elg the Supreme Court Clearly Defined 
Appellant's Legal Status 

Citizenship is determined not by international law but by 
municipal law. Thus there are many individuals whose al¬ 
legiance is claimed by two or more states. In some countries 
nationality is determined by jus soli , being based upon birth 
within the territorial limits of the country. In other nations 
jus sanguinis determines it and a child is bora with the na¬ 
tionality of his parents even when bora abroad. In still other 
countries nationality may be based upon either jus soli or 
jus sanguinis. The United States, of course, belongs to the 
latter group and in our country not only is one bora here, 
even the child of alien parents, a citizen but the child of an 
American citizen bora abroad is also a citizen. This concept 
of dual nationality is well recognized in international law 
and dual nationals may be divided into several groups. Ap¬ 
pellant here belongs to the group of those bora in the United 
States, of alien parents, who are taken during their minority 
to the country to which their parents owe allegiance. 

It is appellee’s contention that appellant here expatriated 
himself long before the Nationality Act of 1940 (8 U.S.C. 
501, et seq.) was passed, so it becomes necessary to examine 
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the law of expatriation as it existed at the time appellant 
reached his majority, together with any changes occurring 
thereafter 

Section 2 of the Act of March 2,1907,34 Stat 1228, pro¬ 
vides: 

That any American citizen shall be deemed to have ex¬ 
patriated himself when he has been naturalized in any 
foreign state in conformity with its laws, or when he 
has taken an oath of allegiance to any foreign state. 

This was the statutory law governing expatriation as it 
existed in 1928 when appellant reached his 21st birthday. In 
addition to this statutory law there existed at that time 
additional law having to do with expatriation which was 
clearly and succinctly stated by Chief Justice Hughes in 
1939 in the case of Perkins v. Ely, 307 U.S. 325. This law, as 
stated in that opinion, is set forth beginning at page 329 
and reads as follows: 

Second. It has long been a recognized principle in this 
country that if a child bora here is taken during minor¬ 
ity to the country of his parents’ origin, where his par¬ 
ents resume their former allegiance, he does not thereby 
lose his citizenship in the United States provided that 
on attaining majority he elects to retain that citizen¬ 
ship and to return to the United States to assume its- 
dntzea 

This principle was clearly stated by Attorney Gen¬ 
eral Edwards Pierrepont in his letter of advice to the 
Secretary of State, Hamilton Fish, in Steinkauler’s 
Case, 15 Op. Attys. GenT, 15 (1875). The facts were 
these: One Steinkauler, a Prussian subject by birth, 
emigrated to the United States in 1848, was naturalized 
in 1854, and in the following year had a son who was 
bom in St. Louis. Four years later Steinkauler returned 
to Germany taking this child and became domiciled at 
Wiesbaden where they continuously resided. When the 
son reached the age of twenty years the German Gov¬ 
ernment called upon him to report for military duty 
and his father then invoked the intervention of the 
American Legation on the ground that his son was a 
native citizen of the United States. To an inquiry by our 
Minister, the father declined to give an assurance that 
the son would return to this country within a reasonable 
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time. On reviewing the pertinent points in the case, in¬ 
cluding the Naturalization Treaty of 1868 with North 
Germany, the Attorney General reached the following 
conclusion: 

“Young Steinkanler is a native-born American citi¬ 
zen. There is no law of the United States under which 
his father or any other person can deprive him of his 
birthright He can return to America at the age of 
twenty-one, a*nd in due time, if the people elect, he can 
become President of the United States; but the father, 
in accordance with the treaty and the laws, has re¬ 
nounced his American citizenship and his American 
allegiance and had acquired for himself and his son 
German citizenship and the rights which it carries, and 
he must take the burdens as well as the advantages. The 
son being domiciled with the father and subject to him 
under the law during his minority, and receiving the 
German protection where he has acquired nationality 
and declining to give any assurance of ever returning 
to the United States and claiming his American nation¬ 
ality by residence here, I am of opinion that he cannot 
rightly invoke the aid of the Government of the United 
States to relieve him from military duty in Germany 
during his minority. But I am of opinion that when He i 
reaches the age of twenty-one years he can then elect 
whether he will return and take the nationality of his j 
birth, with its duties and privileges, or retain the na- j 
tionality acquired by the act of his father. This seems 
to me to be ‘right reason \ and I think it is law.” 

Secretary William M. Evarts, in 1879, in an instrnc- j 
tion to our Minister to Germany with respect to the 
status of the brothers Boisselies who were bora in the i 
United States of German parentage said: 

“Their rights rest on the organic law of the United 
States. . . . Their father, it is true, took them to I 
Schleswig when they were quite young, the one four j 
and the other two years old. They lived there many 
years, but during all those years they were minors, f 
and during their minority they returned to the United j 
States; and now, when both have attained their ma- j 
jority, they declare for their native allegiance and } 
submit themselves to the jurisdiction of the country 
where they were bora and of which they are native j 
citizens. Under these circumstances this Government | 
cannot recognize any claim to their allegiance, or their j 
liability to military service, put forth on the part of j 
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Germany, whatever may be the municipal law of 
Germany under which such claim may be asserted by 
that Government” 

Secretary Evarts gave a similar instruction in 1880 
with respect to a native citizen of Banish parentage 
who having been taken abroad at an early age claimed 
American citizenship on attaining his majority, saying: 

“He lost no time, when he attained the age of ma¬ 
jority, in declaring that he claimed the United States 
as his country, and that he considered himself a citizen 
of the United States. He appears to have adhered to 
this choice ever since, and now declares it to be his 
intention to return to this country and reside here 
permanently. His father’s political status (whether 
a citizen of the United States or a Banish subject) has 
no legal or otherwise material effect on the younger 
P-s’ rights of citizenship.” 

Secretary Thomas F. Bayard, in answer to an in¬ 
quiry by the Netherlands Legation whether one born 
in the United States, of Butch parents, who during 
minority had been taken back to the Netherlands by 
his father, on the latter’s resumption of permanent 
residence there, was an American citizen, answered: 

“But the general view held by this Bepartment is 
that a naturalized American citizen by abandonment 
of his allegiance and residence in this country and a 
return to the country of his birth, animo manendi , 
ceases to be a citizen of the United States; and that 
the minor son of a party described as aforesaid, who 
was bora in the United States during the citizenship 
there of his father, partakes during his legal infancy 
of his father’s domicile, but upon becoming sui juris 
has the right to elect his American citizenship, which 
will be best evidenced by an early return to this 
country. 

“This right so to elect to return to the land of his 
birth and assume his American citizenship could not, 
with the acquiescence of this Government, be impaired 
or interfered with.” 

! In 1906, a memorandum, prepared in the Bepart¬ 
ment of State by its law officer, was sent by the Acting 
Secretary of State, Robert Bacon, to the German Am¬ 
bassador as covering “the principles” upon which the 



Department had acted. In this memorandum it was 
said: 

“Assuming that Alexander Bohn [the father] never 
became a citizen of the United States, Jacob Bohn [the 
son] was born of German parents in the United States. 
According to the Constitution and laws of the United 
States as interpreted by the courts, a child born to 
alien parents in the United States is an American 
citizen, although such child may also be a citizen of 
the country of his parents according to the law of that 
country. 

“Although there is no express provision in the law 
of the United States giving election of citizenship 
in such cases, this department has always held in such 
circumstances that if a child is born of foreign parents 
in the United States, and is taken during minority to 
the country of his parents, such child upon arriving 
of age, or within a reasonable time thereafter, must 
make election between the citizenship which is his by 
birth and the citizenship which is his by parentage. In 
case a person so circumstanced elects American citizen¬ 
ship he must, unless in extraordinary circumstances, in 
order to render his election effective, manifest an in¬ 
tention in good faith to return with all convenient 
speed to the United States and assume the duties of 
citizenship. ,, 

It may be suggested that the facts here differ from those 
in the Elg case and Steirikauler’s case referred to therein, 
in that here appellants parents were never naturalized 
as American citizens. This, however, is a difference with¬ 
out substance for certainly all of those motivations re¬ 
quiring an election of nationality by the native-born son 
of a citizen apply with even greater force to a native-born 
son of an alien . The Elg case indicates very clearly that 
had Miss Elg not elected her American citizenship within 
a reasonable time after attaining majority she would have 
expatriated herself by her failure to so elect 
It would be laboring the obvious to elaborate further 
upon the application of this law as stated by the Supreme 
Court to appellant here. Appellant here is the native- 
born son of an alien. He was taken to his father’s country 
while he was a minor. He remained there until he was 
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almost 24 years of age, he served voluntarily, and without 
protest, as has been previously demonstrated herein, in the 
army of the country wherein he had resided for almost 
24 years. He continued to reside in Italy for an additional 
13 years before making his first attempt to come to the 
nation where he was born. Of course, appellant attempted 
to convince the trial judge that he had attempted to elect 
American citizenship and come to this country before he 
was 37 years of age but it has been amply demonstrated, 
infra, that such testimony was a tissue of fabrications. 

Obviously appellant did not elect American citizenship 
or hold himself out to the world as an American citizen 
and thus he must be deemed to have elected to become a 
citizen of the land of his father’s birth; the only land that 
appellant has ever known. 

B. The Facts of the Instant Case are Completely Different 
from the Facts in the Cases Cited by Appellant. 

Appellant cites Petro v. McGrath, -U.S. App. D.C. 

-, 188 F.2d 978, decided by this Court on November 16, 

1950, as authority for his contention that he has not ex¬ 
patriated himself. That case involved one bora in the 
United States who was taken to Canada during his minority 
and whose father became naturalized as a Canadian citi¬ 
zen. Petro returned to the United States in 1942 and thus 
returned within the statutory period provided in 8 U.S.C. 
801(a). This Court held that since he had returned to 
the United States within what it deemed the applicable 
grace period of 801 (a) he had made an effective election 
of his American citizenship. Appellant in the instant case, 
of course, made no such election. Appellant’s brief quotes 
the following paragraph of this Court’s opinion in the 
Petro case, supra: 

As regards the long continued residence abroad, name¬ 
ly in Canada, that cannot be considered a ground for 
voluntary expatriation since no statute so provided 
until the Nationality Code of 1940, supra, was passed. 
(Italics supplied). 

While this language is literally correct in that there was 
no statute providing for expatriation, the point at issue 
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here was not even raised by the Government in the Petro 
case because the Government there contended Petro had 
expatriated himself by voting in a Canadian election. It 
is respectfully suggested that this language constitutes a 
dictum. 

Appellant also relies upon the case of Attorney General 
v. Ricketts , 165 F.2d 193. In that case the appellee was 
born in the United States, was taken to Canada during his 
minority and became a dual national upon his father’s 
naturalization as a Canadian citizen. He came to the 
United States just three years after reaching his majority, 
remained here about 6 months and returned to Canada 
where he remained several years. He then came back to 
the United States and had been residing here for many 
years when he sued for declaratory judgment of citizen¬ 
ship. The trial court found as a fact that he “did not by 
his own voluntary act expatriate himself, but to the con¬ 
trary has continuously asserted his claim of United States 
citizenship.” The Circuit Court held that although his con¬ 
duct may have been equivocal so was his status, the findings 
of the trial court were not clearly erroneous and said find¬ 
ings support the judgment. The Ricketts case presents 
such an entirely different situation from that in which 
appellant here finds himself that it is no authority what¬ 
soever for the proposition which appellant seeks to estab¬ 
lish. In effect the court in the Ricketts case held that 
Ricketts had elected his American citizenship by coming 
to the United States and residing here within a reason¬ 
able time after reaching his majority, by holding himself 
out as an American citizen subsequent to reaching his 
majority, and by a period of some ten years continuous 
residence in the United States prior to the institution of 
his suit 

Appellant relies upon Repetto v. Aches on, 94 F. Supp. 
623. Miss Repetto was born in the United States in 1914, 
was taken to Italy by her parents when she was 5 years old 
and remained until 1937 when, being 22 years of age, she 
attempted to return to the United States. She again tried 
to return in 1941 and in 1946 but was not allowed to do so. 
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In 1947 she came to the United States under a Certificate 
of Identity. The trial court held that Miss Bepetto had 
attempted to return to the United States shortly after 
reaching majority, that she was ready, willing and able to 
come to this country as soon as she could have received a 
- passport, that she had never renounced her American citi¬ 
zenship and that she had at all times been loyal to the 
United States. Again that case is so completely different 
on its facts as to require no further discussion. 

C. “Congressional Attitude” 
i Appellant calls this Court’s attention, at page 14 of 
his brief, to what he has designated “Congressional At¬ 
titude” and quotes what he describes as “a new provision” 
proposed for the Nationality Code. Attention is respect¬ 
fully directed to 8 U.S.C. 801 (a) which in specific terms 
provides for the loss of nationality by a minor whose 
parent is naturalized in a foreign state unless said minor 
child acquires a permanent residence in the United States 
prior to his 23rd birthday. 1 Although appellee contends 
that the Nationality Act of 1940 does not apply to appel¬ 
lant herein that act clearly demonstrates a Congressional 
intent to specifically work a forfeiture of American na¬ 
tionality if one with dual nationality status, residing 
abroad, does not affirmatively elect his American citizen¬ 
ship. 

! Appellant cites Matter of S.-, VoL I, L & N. Decis¬ 

ions 476, as authority for his contention that expatriation 
prior to the 1940 Act required something more than mere 
. residence abroad. Assuming, arguendo, that that decision 
is correct it is clearly distinguishable from the instant case. 
There the applicant sought admission within what was 

1 It is interesting to note that 8 U.S.C. 801 (a) fails to mention the 
native-born United States citizen whose parents are alien and who is 
taken by said parents to the land of the parents’ allegiance. Ob¬ 
viously said parents need not be “naturalized” to resume their citi¬ 
zenship in their native land—and yet their child acquires a dual 
status just as does a child of an American citizen whose parent is 
naturalized abroad. This oversight has been called to the attention 
of Congress by officials of the Department of Justice. 
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deemed the two-year period of grace allowed under the 
1940 statute. In the present case no snch application was 
made and, in addition, appellant here had performed the 
voluntary act of taking an oath of allegiance to the King 

of Italy. Matter of R.-, VoL I, L & N. Decisions, 

389, is similar, in its pertinent facts, to Matter of S.-, 

supra, and the same reasoning applies. 

D. “Position of the State Department” 

At page 18 of his brief appellant quotes instructions 
issued on November 24,1923, by Secretary of State Charles 
E. Hughes. Those instructions point out the difference 
in statutory law governing citizens born in the United 
States of alien parents and citizens bom abroad of 
American parents. The italicized portion of those instruc¬ 
tions means just what it says: 

The child bom of foreign parents in the United States 
who spends his minority in the foreign country of his 
parents’ nationality is not expressly required by any 
statute of the United States to make the same election 
as he approaches or attains his majority. 1 (Italics 
supplied). 

A careful reading of the State Department instructions 
cited by appellant shows dearly that that Department was 
concerned primarily with its responsibility to protect 
American nationals abroad and not with conducting a 
judicial proceeding to award declaratory judgments of 
citizenship. It should also be borne in mind that in almost 
every instance those instructions were carefully phrased 
to indicate that the State Department, in the absence of 
legislative authority would not say that a citizen residing 
abroad had lost his citizenship nor would the State Depart¬ 
ment say he had not lost his citizenship by such absence. 9 


1 Compilation of Certain Departmental Circulars Relating to Citi¬ 
zenship, Registration of American Citizens, Issuance of Passports, 
etc. 1925. 

2 See also 3 Moore, Digest of International Law, p. 548; and Per¬ 
kins v. Rig, supra, p. 346. 
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It is interes ting to note that one of the fundamental non- 
statutory rights of a citizen is the right to invoke what¬ 
ever protection his government may be able to give him 
while abroad. The daily press is full of instances where 
our State Department is bending every effort to protect 
and rescue our citizens abroad and yet that same State 
Department refused such protection to citizens of the type 
we have been discussing here. It might be suggested that 
the State Department has no hesitancy in exercising its 
administrative discretion to determine the requirements 
and conditions respecting the protection of nationals but 
its reluctance to pronounce a judicial judgment of expatri¬ 
ation in the absence of a specific statute and prior to the 
type of strong judicial pronouncement in the Elg case, 
supra, is understandable. 

! E. The Rule of Perkins v. Elg is not Unfair 

Appellant, at page 20 of his brief, pleads for the merci¬ 
ful consideration of this Court on the basis that to apply 
the rule laid down in Perkins v. Elg, supra, would be in¬ 
herently unfair. It is submitted that the Elg rule is not 
only fair to appellant but is fair to the United States as 
well Appellant had a reasonable time, perhaps two years, 
three years or even four years after reaching his majority 
to make his determination as to whether he desired to 
be a citizen of the United States or a citizen of Italy. For 
16 years he was content to be an Italian citizen for, of 
course, under Italian law, he was a full-fledged class A 
Italian citizen. He shared the Italian glories of the pre¬ 
world war II period, he worked for and paid taxes in sup¬ 
port of the Italian government, had served voluntarily in 
her armed forces and otherwise contributed to her destiny 
during peace and during war in the many small but impor¬ 
tant ways a citizen contributes to his nation’s welfare. 
We can but speculate as to his reason for now wanting, 
figuratively speaking, to mount another horse. Perhaps 
he is discontented with the political or economic structure 
of his nation as it exists following defeat by the aroused 
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armed might of the free nations of the world. Bnt what¬ 
ever his reason, it comes too late and it needs bat little 
contemplation to determine what the reaction of an Italian 
court would be to his plea at this late date that he is an 
American citizen. 


CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

George Morris Fat 
United States Attorney 

Joseph M. Howard 

C. Frank Beefsntder 

Assistant United States Attorneys 
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